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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

  Sessions Case No.63/2016  
  (U/S :302/201/34 IPC)  
 
   
  State 
           Versus 
           (1) Mantu Daimary,  
  S/o- Sri Rabindra Daimary, 
  (2)Soneswar Narzary,  
  S/o- Sri Deben Narzary, 
  (3) Jogesh Mochahary, 
  S/o- Late Rabiram Mochahary, 
  (4) Sunil Basumatary, 
  S/o- Late Dhansing Basumatary, 
  All are resident of:- 
  Vill- Laigangpara,  
  P.S.- Mazbat, Dist-Udalguri.  
 
  PRESENT: Sri P.Saikia,A.J.S.,  
          Sessions Judge,  
          Udalguri.  
 
  APPERANCE:  

  For the Prosecution : Sri A. Basumatary, P.P.,Udalguri  

  A N D  

  For the accused : Mr. M.C. Narzary, Advocates.  

  Evidence recorded on : 2.11.16, 29.11.16, 24.1.17,  

           15.5.17,31.6.17,8.9.17, 25.10.17,  

           27.6.17, 12.11.18, 18.3.2019.   

  Argument heard on : 18.6.2019. 

  Judgment delivered on: 2.7.2019. 

 

 

J U D G M E N T 

 

1. The prosecution case, in a nutshell, is that the informant Montu 

Basumatary lodged an FIR before the Officer-In-Charge of Mazbat PS on 

6.1.2014 stating, inter-alia, therein that on 4.1.2014 in the night some 

unknown assailants committed murder of his brother-in-law Foren Narzary and 
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his two workers namely, Chouhan Gour and Dinu Gour and also Jatin Gore and 

Debari Gour, who came to his house on a social visit situated at Laigangpara 

by means of sharp cutting weapons and after committing murder their dead 

bodies were  buried in a nearby field.  

 

2. On the basis of the FIR as filed by the informant, the Officer-In-Charge, 

Mazbat P.S. registered a case vide Mazbat PS case No.3/14 U/S 302/201/34 

I.P.C. and he himself launched the investigation of the case. During the course 

of investigation the I.O. visited the place of occurrence, prepared hand sketch 

map of the place of occurrence, recorded the statement of available witnesses 

at the place of occurrence U/S 161 Cr.P.C. and following the trail of the mark 

of blood disinterred the dead body of five persons from the spot, prepared 

another sketch map of the place of occurrence wherefrom the dead bodies 

were disinterred, arrested the accused persons and sent them to judicial 

custody. After holding inquest the dead bodies were sent for post-mortem 

examination and collected the post-mortem reports. On completion of the 

investigation charge-sheet was laid against the accused persons namely, Mantu 

Daimary, Soneswar Narzary, Jogesh Mochahary and Sunil Basumatary for the 

offences U/S 302/201/34 IPC vide C.S. No.42/15 dated 28.10.2015 to face 

trial.  

 

3. The learned Chief Judicial Magistrate, Udalguri having received the 

charge-sheet  took cognizance of offences and ensured the presence of the 

accused persons by the process of the court. Whereupon, having found the 

offence U/S 302 IPC being exclusively triable by the court of Sessions vide 

order dated 25.2.2016 committed the case to this court of Sessions after due 

compliance of the provision of Section 207 Cr.P.C. 

 

4. After commitment and on careful evaluation of the copies of documents 

supplied U/S 173 Cr.P.C. my learned predecessor in office having found a 

prima-facie case and adequate materials to frame charge against the accused 

persons Mantu Daimary, Soneswar Narzary, Jogesh Mochahary and Sunil 

Basumatary U/S 302/201/34 IPC framed formal charges there under and the 
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same on being read over and explained to the accused persons to which they 

pleaded not guilty and claimed to stand trial. 

 

5. The prosecution in order to bring home the charges levelled against the 

accused persons adduced testimony of 15 (fifteen) witnesses, who were duly 

cross-examined by defence. The prosecution also brought on some documents 

available on the record as exhibits. 

 

6.  On completion of recording of the prosecution evidence the statements 

of the accused persons were recorded U/S 313 Cr.P.C. The accused persons in 

their statements made U/S 313 Cr.P.C. took the stand of total denial and led 

no evidence for their defence.  

 

7. In the context of the above facts and circumstances of the case, the 

point for determination in the case is set forth as follows:  

 (i) Whether the accused persons on 4.1.2014 at night at village 

Laigangpara under Mazbat PS, in furtherance of common intention, committed 

murder by intentionally causing the death of Foren Narzary, Chouhan Gour, 

Dinu Gour, Jatin Gore and Debari Gour and thereby committed an offence 

punishable under Section 302/34 IPC?  

 (ii) Whether the accused persons on the same day, time and place, in 

furtherance of common intention caused disappearance of the evidence of the 

commission of murder of Foren Narzary, Chouhan Gour, Dinu Gour, Jatin Gore 

and Debari Gour and thereby committed an offence punishable under Section 

201/34 IPC?  

 

8.  I have heard argument canvassed by the learned counsel of both the 

sides and also minutely scrutinised the evidence on record in its entirety to 

arrive at a just decision in the case. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

9.   PW1, Mantu Basumatary is the first informant of the case he has 

stated that the accused persons are known to him. The occurrence took place 
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in the house of Foren Narzary at village Laigangpara. Foren Narzary was his 

brother-in-law (his sister’s husband). The occurrence took place about 2 ½ 

years ago at night hours. His sister Sombari Narzary (wife of Foren Narzary) 

informed him over phone that some persons came to their house and took 

away her husband Foren Narzary. On getting such information he went to the 

house of Foren Narzary. Already police came to the place of occurrence. Police 

disinterred five dead bodies including that of Foren Narzary from a nearby 

field. In this regard he lodged a written FIR at Mazbat PS narrating about the 

incident. Ext.1 is the FIR wherein Ext.1(1) is his signature.  

 

10. In cross-examination, he has stated that on the day of occurrence his 

sister Sombari Narzary was not present at her home at Lailongpara. On that 

day she was at village Kishanpur at their permanent residence while the 

incident took place in the farm house of Foren Narzary. He knows nothing 

about the occurrence. 

 

11. PW2, Derhasa Basumatary is a repoted witness. His evidence reveals 

that the accused persons hail from his same village. Deceased Foren Narzary is 

his maternal uncle. The occurrence took place at night hours in the farm house 

of deceased Foren Narzary. His house is situated at a distance of about 1 KM 

from the farm house of Foren Narzary. On the next day in the morning the 

village women came to know that Foren Narzary and some other persons were 

killed in the farm house. The said women informed him about the incident. The 

house of the accused persons are situated about 100 meters from the farm 

house of Foren Narzary. Informant Mantu Narzary is his paternal uncle.  

 

12. In cross-examination, he has disclosed that he came to the place of 

occurrence having come to know that Foren Narzary was killed. He found 

police at the place of occurrence. Police recovered five dead bodies including 

that of Foren Narzary from a nearby field. Deceased Foren Narzary is only 

known to him. He does not know about the other dead bodies nor does he 

know who committed the crime.  
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 13. PW3,Nabo Boro is another reported  witness. His hearsay evidence 

demonstrates that the occurrence took place about 2 ½ years ago at village 

Laigangpara. His house is situated at a distance of about 3 KM from the place 

of occurrence. At that time he was president of the unit of ABSU organisation. 

On the next morning of the occurrence somebody informed him over phone 

that an incident of killing occurred at village Laigangpara. Immediately he went 

to village Laigangpara and  saw blood marks on the path. There were some 

dragging marks on the path. He informed the matter to the police on being 

asked by the Anchalik ABSU. Police came to the place of occurrence while he 

was present there. He does not know the deceased persons.  

 

14. In cross-examination he has stated that on being informed by 

somebody over phone he came to know about the occurrence. He does not 

know who committed the alleged crime. 

 

15. PW4, Leben Basumatary is also a reported witness. It is his evidence 

that the occurrence took place about 2 ½ years ago. His house is situated at a 

distance of about 1 KM from the place of occurrence. In the morning some 

women of the village came out to fetch water in a ditch. He came to know 

from those women that some body killed five persons and dragged them to a 

place where  the dead bodies were buried. Police came to the place of 

occurrence and disinterred the five dead bodies. He knows only the deceased 

Furen Narzary while rests of the deceased persons were not known to him.  

 

16. In cross-examination, he has stated that he does not know as to who 

committed the crime. He did not make any enquiry as to who was involved in 

the alleged crime. 

 

17. PW5, Smti. Sombari Narzary is the wife of the deceased Foren Narzary. 

Her evidence is hearsay one. As per her version the occurrence took place 

about 3 years ago. At the time of occurrence her husband Foren Narzary was 

at their farm house at Natunmati and at that time she was at their original 

native place at village Kishanpur. On the next morning she came to know 

about the occurrence. The villagers informed her that her husband alongwith 
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four other persons were killed last night at our farm house at Natunmati. On 

getting such information she came to their farm house and found her husband 

alongwith other four persons lying dead in the place of occurrence. Police took 

the deceased to hospital for post-mortem examination. She does not know 

who killed her husband and others.  

 

18. In cross-examination, she has stated that it takes about 3 hours to 

cover the distance between village Lailongpara to her native village at 

Kishanput if a person walk at a normal speed. She does not know who killed 

her husband and other deceased persons.  

 

19. PW6 is Thenga Gayari. This witness is also not an eye witness to the 

occurrence. According to his evidence he knew the deceased Furen Narzary. 

Other deceased persons are Adibashi community persons. The wife of 

deceased Furen Narzary informed him about the incident and took him to the 

place of occurrence.  He came to know that some body killed five persons and 

dragged them to a place where  the dead bodies were buried. Police came to 

the place of occurrence and disinterred the five dead bodies. He does not know 

who killed the deceased persons and buried at the place of occurrence.  

 

20. In cross-examination, he has stated that the deceased had farm house 

at the place of occurrence where the incident occurred. 

 

21. PW7, Dr. Jayanta Kumar Deka is the Medical and Health Officer who 

conducted autopsy on the dead bodies of Jatin Gour, Deobari Gour, Sohen 

Gour, Dinu Gour and Furen Narzar on 6.1.14 at Udalguri Civil Hospital in 

connection with Mazbat PS GDE No.77 dated 5.1.14. 

 On that day he performed post-mortem upon the dead body of Jatin 

Gour and found the following:- 

EXTRANAL APPEARANCE:-   

Stout built with decomposed body, rigor-mortis loose, height about 5 feet 

with wearing black half pant, weight 50 KG.  

Lacerated injury over temporal & orbital region with fracture left temporal 

bone. Blunt injury over chest with fracture rib 9,10 and 11th bilaterally.  
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CRANIUM AND SPINAL CANAL:-   

Already described. 

THORAX:-  

Walls ribs and cartilages-  fracture rib 9,10 and 11th.  

Pleurae- hemorrhagic, Laryax and trachea- intact, lungs- hemorrhagic, 

pericardium- hemorrhagic, Vessels- normal. Heart- normal. 

ABDOMEN:- 

Walls, Peritoneum, Mouth, pharynx, oesophagus, Stomach and its contents, 

Small intestine and its contents, Large intestine and its contents- all are 

normal. 

MUSCLES, BONES AND JOINTS:-  

Injury- already mentioned. Fracture- fracture left temporal bone. Fracture 

rib 9,10 and 11th 

More details description:-   

Lacerated injury over temporal & orbital region with fracture left temporal 

bone. Blunt injury over chest with fracture rib 9,10 and 11th bilaterally.  

 The doctor opined that death is due to shock and hemorrhage due to 

injury with blunt object. Time since death 30-60 hours before post-mortem 

examination. Ext.2 is his post-mortem report and Ext.2(1) is his signature.  

 

On the same day he performed post-mortem upon the dead body of 

Deobari Gour, male, 50 years. On examination, he found the following:- 

EXTRANAL APPEARANCE:-   

Thin built, rigor-mortis loose. 

 Lacerated injury over right facial (orbital) region with fracture of right 

orbital and frontal bone. Cut injury over left chin and neck (back side). Rib 

cartilages are ruptured.  

CRANIUM AND SPINAL CANAL:-   

Already described. 

THORAX:-  

Walls ribs and cartilages-  cartilage are ruptured.  

Pleurae- haemmorhagic, Laryax and trachea- intact, lungs- congested, 

pericardium- haemmorhagic, Vessels- normal. Heart- normal. 

ABDOMEN:- 
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Walls, Peritoneum, Mouth, pharynx, oesophagus, Stomach and its contents, 

Small intestine and its contents, Large intestine and its contents- all are 

normal. 

MUSCLES, BONES AND JOINTS:-  

Injury- already mentioned. Fracture- fracture orbital bone (right). Fracture 

frontal bone (right). 

More details description:-   

Lacerated injury right side of face spreading orbital region.  Fracture of right 

orbital and frontal bone. Sharp cut injury over left chin and neck (back side). 

Rib cartilages are ruptured. 

 The doctor opined that death is due to hemorrhagic shock due to 

trauma caused by blunt and sharp object. Time since death 30-70 hours before 

post-mortem examination. Ext.3 is his post-mortem report and Ext.3(1) is his 

signature.  

 On the same day he has also performed post-mortem upon the dead 

body of Sohen Gour, male, 56 years and found the following:- 

EXTRANAL APPEARANCE:-   

Thin built decomposed body with black complexion, wearing red pant,  

rigor-mortis loose. 

 Multiple lacerated and also cut injury over facial region with fracture left 

temporal bone. Clavicle fracture (left).  

CRANIUM AND SPINAL CANAL:-   

Scalp, skull, vertebrae- fracture left temporal bone. Brain and spinal cord- 

hemorrhagic.  

THORAX:-  

All organs are healthy.  

ABDOMEN:- 

Walls, Peritoneum, Mouth, pharynx, oesophagus, Stomach and its contents, 

Small intestine and its contents, Large intestine and its contents- all are 

normal. 

MUSCLES, BONES AND JOINTS:-  

Injury- already mentioned. Fracture- fracture temporal bone (left side). 

Fracture left  clavicle.  

More details description:-   
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Multiple lacerated and also cut injury over facial region with fracture left 

temporal bone. Clavicle fracture (left).  

 In his opinion, death is due to hemorrhage and shock due to multiple  

injury. (blunt and sharp cut object). Time since death 30-70 hours before post-

mortem examination. Ext.4 is his post-mortem report and Ext.4(1) is his 

signature.  

On the same day i.e. on 6.1.14, he has performed post-mortem upon the 

dead body of Dinu Gour, male, 30 years. On examination, he found the 

following:- 

EXTRANAL APPEARANCE:-   

Thin built with body decomposed, rigor-mortis loose. 

Cut mark right forehead, left chin, post amicular region (left) with fracture 

mandible. Blunt injury over right shoulder with fracture right clavicle.  

CRANIUM AND SPINAL CANAL:-   

Already described. 

THORAX:-  

All organs are normal. 

ABDOMEN:- 

Walls, Peritoneum, Mouth, pharynx, oesophagus, Stomach and its contents, 

Small intestine and its contents, Large intestine and its contents- all are 

normal. 

MUSCLES, BONES AND JOINTS:-  

Injury- already mentioned. Fracture- fracture of mandible. Fracture of 

clavicle. 

More details description:-   

Cut mark right forehead, left chin, post amicular region (left) with fracture 

mandible. Blunt injury over right shoulder with fracture right clavicle. 

Fracture of mandible. Fracture of clavicle. 

 The doctor opined that death is due to shock and  hemorrhage due to 

injury caused by sharp  and blunt object. Time since death 30-60 hours before 

post-mortem examination. Ext.5 is his post-mortem report and Ext.5(1) is his 

signature.  

 On that day he has performed post-mortem upon the dead body of 

Furen Narzary, male, 60 years and found the following:- 
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EXTRANAL APPEARANCE:-   

Average built with rigor-mortis loose. 

 Blunt injury over chest bilaterally with fracture almost all ribs. Sharp 

injuries, stab looking injury 3 cm X 1.5 cm X 3 cm ( L x B x D). Cut injury of 

scalp/occipital region and just below chin.  

CRANIUM AND SPINAL CANAL:-   

Scalp, skull, vertebrae- cut injury over left maxillary bone.  

THORAX:-  

Walls, ribs and cartilages- Blunt injury over chest bilaterally with fracture 

almost all ribs.  

ABDOMEN:- 

Walls, Peritoneum, Mouth, pharynx, oesophagus, Stomach and its contents, 

Small intestine and its contents, Large intestine and its contents- all are 

normal. 

MUSCLES, BONES AND JOINTS:-  

Injury- already mentioned.  

More details description:-   

Blunt injury over chest bilaterally with fracture almost all ribs. Sharp injury- 

occipital region, chin.  

 The doctor opined that death is due to hemorrhage and shock due to 

injury. Ext.6 is his post-mortem report and Ext.6(1) is his signature.  

 

22. In cross-examination, the doctor stated that he has not mentioned type 

of weapon in the post-mortem report of Foren Narzary and the type of weapon 

used as to whether it was heavy or light. Injury found on the person of 

deceased are sufficient to cause death.  

 

23. PW8 is Madan Narzary. His hearsay version of the evidence discloses 

that deceased Furen Narzary is his father. The occurrence took place about 4 

years ago.  At the time of occurrence he was at Shillong. He was informed by 

his family members about the incident. Thereafter, he came back home. He 

went to Udalguri Civil Hospital and saw his father’s dead body in the civil 

hospital. There were five dead bodies in the hospital including his father. He 

does not know who killed his father. 
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24. In cross-examination, he stated that after getting information about the 

occurrence he came on the next day.  

 

25. PW9 is Ajit Narzary. He is also reported witness. His evidence exhibits 

that about 5 years ago he heard that five persons were died. They were 

buried. He did not go to the place of occurrence.  

 

26. In cross-examination, he has stated that he does not know how the 

deceased persons were died. 

 

27. PW10 is Pabitra Gour. His evidence is also hearsay one. As per his 

evidence the accused persons are known to him. Deceased were his relatives. 

The occurrence took place about 3 years ago at Jungle Basti.  In the next day 

morning it has come to his knowledge that five persons were killed. He went to 

the place of occurrence and saw the dead bodies.  He does not know who 

killed the deceased persons and buried them.  

 

28. In cross-examination, he stated that distance between the place of 

occurrence and his house is about 3 KM.  

 

29. PW11 is Smti. Lilawati Gour. It is her hearsay evidence that deceased 

persons were her relatives. She knows the informant but the accused persons 

are not known to her. About 4 years ago the occurrence had taken place at 

Jungle Basti.  At the time of occurrence she was in another place. In the next 

day morning from the village people she heard that five persons were killed at 

Lailongpara but she did not go to the place of occurrence.  

 

30. In cross-examination, she has stated that she does not know who killed 

the deceased and the distance between the place of occurrence and her house 

is about 3 KM.  

 

31. PW12 is Lalrohlu Khiengte, who held inquest on the dead bodies in 

connection with this case. He has testified to the effect that on 5.1.14, while 
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he was posted as Assistant Commissioner at Udalguri, he conducted inquest on 

the dead bodies of Jatin Gour, Sohan Gour and Furon Narzary in reference of 

the Mazbat P.S. GDE No. 77 dated 5.1.14. Ext.6,7 and 8 are respective inquest 

report. Ext.6(1), 7(1) and 8(1)  are his signature respectively. His cross-

examination is declined by the defence. 

 

32. PW13 is Saifudaullah Khan who held inquest on the remaining dead 

bodies in connection with this case. He has deposed to the effect that on 

5.1.14 he was working as EAC cum Executive Magistrate at Deputy 

Commissioner Office, Udalguri. On that day, as per the instruction of the 

Deputy Commissioner, Udalguri, as requested by Addl. S.P., Udalguri, 

Singharam Mili, he alongwith another Magistrate, Lal Rohalu Khiengte were 

proceeded to Mazbat PS to maintain probable law and order situation. After 

reaching  Mazbat PS they took additional police force to accompany them to go 

to village Phulguiri under Mazbat PS. When they reached Phulguri village they 

noticed some blood stain mark in a cowshed. Following the trail of blood mark 

stain they reached a doubtful spot nearby the said cowshed. Accordingly the 

place was dug out and they found five dead bodies of human being buried 

under the earth. Accordingly dead bodies were disinterred. Thereafter, he 

conducted inquest on two dead bodies namely, Deobari Gour and Dino Gour. 

At the time of conducting inquest on the dead body of Deobari Gour he noticed 

upper cut found on the nose and also deep injury mark on the head. Ext.9 is 

the inquest report of deceased Deobari Gour. Ext.9(1) is his signature.  

While conducting inquest on the dead body of other deceased Dino 

Gour, he found blood was coming out from the nose and blood stain seen on 

the head. There was deep cut mark from left ear to below cheek. Ext.10 is the 

inquest report of deceased Dino Gour. Ext.10(1) is his signature. His cross-

examination is declined by the defence. 

 

33. PW14, Durga Kingkor Sarma is one of the investigating officers of the 

case. It emerges from his evidence that on 26.8.2015 he was posted as O/C, 

Mazbat PS. On that day he received the CD of Mazbat PS Case No 03/14 U/S 

302/201/34 IPC. Receiving the CD he perused the same which was handed 

over by SI Dipak Das on his transfer. Later on,  he submitted the Charge-Sheet 
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on the case U/S 302/201/34 IPC vide C.S. No. 46/15 dated 28.10.15 against 

the accused persons namely, Mantu Daimary, Sunil Basumatary, Sonesewar 

Narzary and Durgesh Musahary. Ext 11 is the charge-sheet, wherein Ext 11(1) 

is his signature. 

 

34.  In cross-examination, he has stated that he did not record statement 

of any witnesses except filing the Charge-Sheet against the accused persons. 

 

35. PW15, Sri Dipak Das is the other investing officer of the case. He has 

stated to the effect that on 5.1.2014 he was posted as Officer-in-Charge of 

Mazbat PS. On that day one Dhaniram Daimari informed him over phone that 

in the village Laigaonpara one Phuren Narzari and three Adivasi labourers, who 

were working in his house, are found missing. He was also informed that 

neighbours of Phuren found some blood marks in the courtyard of the house of 

Phuren Narzary and the surrounding area near the forest.  He was also 

informed that he saw newly dug earth about 300 feet away from the house of 

Phuren Narzary. On getting such telephonic information he informed his senior 

officer and rushed to the place of occurrence after recording GD entry No. 77 

dated 05.01.14. On reached the house of Phuren Narzary he found stain of 

blood mark spread out in his courtyard and nearby area. After entering the 

house of the Phuren Narzary he found that all articles of his house lying 

scattered here and there from which he came to know that some incident had 

taken place in the night. He prepared a site plane of the place of occurrence 

and recorded the statement of available witnesses U/S 161 CrPC. In the 

meantime one Executive Magistrate and Addl. SP of Udalguri came to the place 

of occurrence. Following the trail mark of the blood they reached a place 

where earth was newly dug. Accordingly, they disinterred the dead body of five 

persons from that spot. Thereafter, the Executive Magistrate held inquest on 

the dead bodies at that place. He also prepared another sketch map of the 

second place of occurrence wherefrom the dead bodies had been disinterred. 

The surrounding areas of the second place of occurrence had been thoroughly 

searched and nothing could be recovered there from. Later, the dead bodies 

had been sent for post-mortem examination. In connection with this case he 

arrested the accused Mantu Basumatary, Sunil Basumatary, Jogesh Mushahary 
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and Soneswar Narzary and sent them up to custody. On the next day of 

incident one CID team visited the place of occurrence. He collected the post-

mortem examination report of the deceased persons. In the meantime he was 

transferred to another post and as such he handed over the case diary to the 

O/C, Mazbat PS for taking necessary action in this regard. Ext. 12 is the sketch 

map wherein Ext. 12(1) and 12(2) are his signatures. Ext. 13 is another sketch 

map. Ext. 13(1) and 13(2) are his signatures. 

 

36. In cross-examination he has stated that he did not record the 

statement of Dhaniram Daimari who first gave the information of the incident 

over phone. He visited the place of occurrence at first on 5.1.2014 and again 

visited the place of occurrence on 9.1.2014. The place of occurrence 

wherefrom the dead bodies were disinterred is a cultivation field and there was 

no dwelling house in that place. He did not seize any articles in connection with 

this case. 

 

37. In the instant case, it is apparently seen that there was homicidal death 

of five persons. The death of the deceased persons due to ante-mortem 

injuries sustained by them are not disputed. Hence, it can safely be concluded 

that the death of the deceased persons were homicidal in nature.  

 

38. It is also equally notable that none of the witnesses are ocular evidence 

as to the cause of death of the said five persons. Their evidence even does not 

make a whisper as to who had committed homicidal death of the deceased 

persons. The case is, therefore, based on circumstantial evidence. It has been 

consistently laid down by the Hon’ble Supreme Court that where a case rests 

squarely on circumstantial evidence, the inference of guilt can be justified 

only when all the incriminating facts and circumstances are found to be 

incompatible with the innocence of the accused or the guilt of any other 

person. (vide Hukam Singh v. State of Rajasthan AIR (1977 SC 1063); 

Eradu and Ors. v. State of Hyderabad (AIR 1956 SC 316); 

Earabhadrappa v. State of Karnataka (AIR 1983 SC 446); State of 

U.P. v. Sukhbasi and Ors. (AIR 1985 SC 1224); Balwinder Singh v. 
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State of Punjab (AIR 1987 SC 350); Ashok Kumar Chatterjee v. State 

of M.P. (AIR 1989 SC 1890). 

 

39. In the case of Venkhetrao Vs. State of Tamilnadu,2008 CriLJ 

3052, it was laid down that it is not necessary that the crime must be seen 

to have been committed and must, in all circumstances be proved by direct 

ocular evidence by examining before the Court those persons who had seen 

its commission. The offence can be proved by circumstantial evidence also. 

The principal fact or factum probandum may be proved indirectly by means 

of certain inferences drawn from factum probans, that is, the evidentiary 

facts. To put it differently circumstantial evidence is not direct to the point 

in issue but consists of evidence of various other facts which are so closely 

associated with the fact in issue that taken together they form a chain of 

circumstances from which the existence of the principal fact can be legally 

inferred or presumed. 

 

40. Coming to the factual scenario of the case, it is already found that there 

is no dispute that deaths of the deceased persons were homicidal.  

 

41. In this case, PW1, Mantu Basumatary is the first informant of the case. 

Though he has lodged the FIR (Ext.1) but his evidence does not disclose any 

circumstance as to the cause of death of the five persons by the accused 

persons.  It is the only evidence that the occurrence took place in the house of 

his brother-in-law Foren Narzary which was informed by his sister Sombari 

Narzary, wife of Foren Narzary over phone that some persons came o their 

house and took away her husband Foren Narzary. On getting such information 

he went to the house of Foren Narzary where police had already came and 

disinterred five dead bodies including that of Foren Narzary from a nearby 

field.  

 

42. Likewise, the other hearsay witnesses PW2, PW3, PW4, PW5, PW6, 

PW8, PW9, PW10, PW11 and PW12 have also failed to bring home any 

incriminating evidence to establish the involvement of the accused persons in 

committing murder of Foren Narzary, Chouhan Gour, Dinu Gour, Jatin Gore 

and Debari Gour. They have only stated that they heard about the incident and 
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subsequently dead bodies were disinterred from a nearby filed by police. Thus, 

all these witnesses have uniformly stated that they do not know who 

committed the alleged crime.  

 

43. PW12, Lalrohlu Kheingte and PW13, Saifudaullah Khan are the Circle 

Officers who conducted inquest on the dead bodies of five persons. According 

to their evidence on 5.1.14 as per the instruction of the Deputy Commissioner, 

Udalguri, as requested by Addl. S.P., Udalguri, he alongwith another 

Magistrate, Lal Rohalu Khiengte were proceeded to Mazbat PS to maintain 

probable law and order situation. After reaching Mazbat PS they took additional 

police force to accompany them to go to village Phulguiri under Mazbat PS. 

When they reached Phulguri village they noticed some blood stain mark in a 

cowshed. Following the trail of blood mark stain they reached a doubtful spot 

nearby the said cowshed. The said place was dug out and they found five dead 

bodies of human being buried under the earth. Accordingly dead bodies were 

disinterred. Thereafter, he conducted inquest on the dead bodies Deobari 

Gour, Dino Gour, Jatin Gour, Sohan Gour and Furon Narzary. The evidence of 

PW12 and PW13, who had conducted inquest on the dead bodies of the 

deceased persons except noticing injuries on their persons which were 

sufficient to cause death of them as confirmed by the medical officer Dr. 

Jayanta Kumar Deka (PW7) there is nothing in  their evidence to bring home 

any incriminating circumstances to assign involvement of the accused in 

causing the death of the said persons.  

 

44. In our considered opinion mere inquest report and the post-mortem 

report of the deceased persons without there being any chain of incriminating 

circumstantial evidence to prove the hypothesis of the guilt of the accused 

persons would not help the prosecution.  

 

45. Now, turning to the evidence of PW15, Dipak Das, the investigating 

officer of the case, it transpires from his evidence that though he recovered 

dead bodies of as many as five persons from a pit nearby the place of 

occurrence following the trail mark of blood from the house of one of the 

deceased persons Foren Narzary but there is no incriminating material which 
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could be disclosed by him to link the accused persons in commission of the 

homicidal death of the deceased persons. It is his evidence that on the basis of 

the telephonic information of one Dhaniram Daimari on 5.1.2014 informing 

that one Foren Narzary and  three Adivasi labourers, who were working in the 

house of Foren Narzary situated at village Laigaonpara found missing he 

commenced the investigation of the case by recording GDE and visited the 

place of occurrence on the same date and on reaching the house of Foren 

Narzary he found stain of blood mark spread out in the courtyard and nearby 

area. Following the trail mark of blood he reached a place where earth was 

newly dug. At that place he disinterred the dead body of five persons and 

conducted inquest on the dead bodies through Executive Magistrates. 

However, those surrounding areas of the second place of occurrence had been 

thoroughly searched but nothing could be recovered therefrom except the 

dead bodies of five persons. So, virtually the investigating officer (PW15) has 

also failed to bring forth  any incriminating evidence as well as materials to 

establish the link of the accused persons as to their involvement in commission 

of murder of five persons as it has already been noticed hereinbefore that 

there is no ocular witness as to the incident nor is there  a single circumstance 

much less the chain of circumstances to draw the conclusion that within all 

human probability the crime was committed by the accused and none else.  

 

46.  It is a settled legal position that in case of circumstantial evidence, as 

discussed herein above, there must be a complete chain of evidence which 

would lead to a conclusion that the accused persons were the only persons, 

who could have committed the offence and none else. In the instant case, 

there is nothing to show that the accused persons had committed the offence 

and on the basis of the aforestated material, in our considered opinion, it 

would be dangerous to convict the accused persons.  

 

47. In the case of G. Parashwanath vs. State of Karnataka, (2010)8 

SCC 593, para 24, it has been stated that "in deciding the sufficiency of the 

circumstantial evidence for the purpose of conviction, the court has to 

consider the total cumulative effect of all the proved facts, each one of 

which reinforces the conclusion of guilt and if the combined effect of all 

https://indiankanoon.org/doc/1964010/
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these facts taken together is conclusive in establishing the guilt of the 

accused, the conviction would be justified even though it may be that one or 

more of these facts by itself or themselves is/are not decisive. The facts 

established should be consistent only with the hypothesis of the guilt of the 

accused and should exclude every hypothesis except the one sought to be 

proved............. There must be a chain of evidence so complete as not to 

leave any reasonable ground for the conclusion consistent with the 

innocence of the accused and must show that in all human probability the 

act must have been done by the accused, where various links in chain are in 

themselves complete, then the false plea or false defence may be called into 

aid only to lend assurance to the court". 

 

48. In the reported case of Shivaji Sahebrao Bobade v. State of 

Maharashtra, (1973) 2 SCC 793 and Subramanium Vs State of 

Tamilnadu and another, 2009 CriLJ 3002 it has been observed that “the 

circumstances concerned 'must or should' and not 'may be' established. 

There is not only a grammatical but a legal distinction between 'may be 

proved' and 'must be or should be proved'. Certainly, it is a primary principle 

that the accused must be and not merely may be guilty before a Court can 

convict and the mental distance between 'may be' and 'must be' is long and 

divides vague conjectures from sure conclusions." 

 

49. Thus, it is the settled principle of circumstantial evidence that ‘graver 

the crime, greater should be the standard of proof’. 

 

50. Reverting to the case in hand, the deaths of the deceased persons were 

homicidal but fact remains to be proved either by direct or circumstantial 

evidence that the accused persons had caused the death of the deceased 

persons with a motive. There is no iota of evidence to establish motive on the 

part of the accused persons in causing the death of the accused persons.  

 

51. When there is practically no evidence, direct or circumstantial, to prove 

the guilt of the accused persons in the instant case, it is apt to allude that even 

when morally or conscientiously an accused may appear to be guilty, it cannot 
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be legal proof and he cannot be convicted. Caution is a safe and unfailing 

guide in the judicial armoury. It does not justify a prior assumption and cannot 

warrant a finding of guilt, and, therefore, I find no alternative but to acquit the 

accused persons on the benefit of doubt.  

 

52. In view of the above, I find that the prosecution has failed to prove its 

case against the accused persons Mantu Daimary, Soneswar Narzary, Jogesh 

Mochahary and Sunil Basumatary. Accordingly, aforesaid accused persons are 

acquitted U/S 302/201/34 IPC and set them at liberty forthwith. 

 
53. Bail bond executed by the accused persons and the surety shall remain 

in force for another six months under the purview of Section 437(A) Cr.P.C.  

 Given under my hand and seal of this Court this 2nd  day of July,2019. 

 
 
Dictated and corrected by me and 
each page bears my signatures. 
                                         (P.Saikia) 
              Sessions Judge, 
                  Udalguri. 
   Sessions Judge, 
         Udalguri. 
 
 
 
 
 


